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1
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MirEnsTare
ASSIGNMENT OF LEASE COMMERCE commissygy,
THIS BAILMENT AGREEMENT AND ASSIGNMENT OF LEASE is dated as
of December 30 , 1981 and is entered into between
Philip A. Walden ("Owner") and EXCEL TRANSNATIONAL,

INC., an Illinois corporation ('"Manager").

WHEREAS, Owner and Manager have entered into a conditional sale
contract (the 'Conditional Sale Contract'") and a management agreement
(the "Management Agreement'), dated as of the date hereof, pursuant
to which Manager will sell to Owner, and manage the leasing, opera-
tion and servicing of, the railcars described in Schedule I hereto
(the "Cars").

ARTICLE I
Bailment
In consideration of the agreements contained in the Management

Agreement and hereinafter set forth, Owner hereby bails each Car to
Manager for a term commencing upon the date hereof and continuing
thereafter so long as such Car remains subject to the Management
Agreement. Manager agrees to hold each Car as bailee and to perform
its obligations set forth herein and in the Management Agreement.

ARTICLE 2

Assignment of Lease

2.1. Assignment. In consideration of the obligation of Owner
to pay the purchase price of the Cars, Manager does hereby assign
to Owner all of its right, title and interest, whether now or here-
after acquired, as lessor under and pursuant to each and all leases
covering the Cars, and any guarantees in respect thereof, free and
clear of all iiens, security interests and other encumbrances other
than the purchase money security interest of Manager pursuant to the
Conditional Sale Agreement and the Management Agreement, including,
without limitation, the lease described in Schedule 2 hereto and also
in any and all extensions and renewals thereof or of any other lcases,
including the right to any and all sums and moneys payable to Man-
ager pursuant thereto and any and all rights of Manager to receive
said sums and moneys and agrees that such assignment is an absolute
outright, irrevocable, unconditional, present assignment, not in-
tended as security; provided, however, that so long as Manager shall
not be in default under the Management Agreement, subject always to
the terms and provisions of the Management Agreement, Manager shall
collect and receive all such sums and moneys under the leases, and




exercise all rights and remedies of the lessor under the leases.

2.2. Further Assurance. Without limiting the foregoing,
Manager hereby further covenants that it will, upon the written
request of Owner, execute and deliver such further instruments and
do and perform such other acts and things as Owner or its assigns
may deem necessary or appropriate to effectively vest in Owner and
its assigns the interests assigned pursuant to this Article 2 or
other rights or interests due or hereafter to become due.

ARTICLE 3

Manager's Security Interest

To secure the payment of the purchase price of each Car pur-
suant to the Conditional Sale Agreement the Owner hereby grants to
Manager a security interest in such Car and the lease in respect of
such Car, Owner agrees to execute and deliver to Manager all such
documents as may be reasonably requested by Manager to perfect Man-
ager's security interest in such Car in any jurisdiction at Manager's
expense. Concurrently with the payment of the purchase price, Mana-
ger shall execute and deliver to Owner all instruments necessary to
evidence the release of such security interest in such Car and shall

record such instruments in all appropriate public offices, all at
\lanager's expense,

IN WITNESS WHEREOF, Owner and Manag
Agreement and Assignment of Lease to be
ized officers, all as of the date first
actually executed on the dates indicate

have caused this Bailment

y their duly author-
itten, although
acknowledgments hereto.

-EXCEL TRANSNATIONAL, ]INC,

(Corporate» Seal) ' By Mmﬁ
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STATE OF wisconsin
) SS.

COUNTY OFwWaukesha)
before

December 19 81
to me

’

On this 30th day of

me personally appeared fgiéf’ 4. Wl

personally known who being by me duly sworn,
| of

says that he is a

individual

that one of the seals affixed to the foregoing instrument is the

corporate seal of said corporation and that said instrument was
sighed and sealed on behalf of said corporation by authority of

its Board of Directors and he acknowledged that the execution of

the foregoing instrument was the free act and deed of said corpor-

ation.
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My Commission Expires

MAY - 6 195¢



STATE OF wis. )
) SsS.

COUNTY OF WAUKESHA

19 81, before

On this 30th day of Decewber ’

Terty D. Gingle , to me

me personally appeared
personally known who being by me duly sworn, says that he is a

Chief Executive Officer of EXCEL TRANSNATIONAL, INC. that

one of the seals affixed to the foregoing instrument is the corporate

seal of said corporation and that said instrument was signed and seal-
ed on tehalf of saidcorporation by authority of its Board of Directors
and ke acknowledged that the execution of the foregoing instrument was

the free act and deed of said corporation.

Notary Public
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(Notar?T ﬁﬁéal)

My Commission Expires:

MAY -6 19#



NORTH AMERICAN CAR CORPORATION
CAR LEASING AGREEMENT

. 0561

. This Agreement, dacd this 15ch-day of April, 1977 by and betweea
NORTH AMERICAN CAR CORPORATION, a Delaware corporation (hereinafter called “North American”),

‘and  THE ATCHISON, TOPEKA AND SAMIA FE RAIIWAY COMPANY, a Delaware corporation, with
its principal place of business at Chicago, Illinois
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(hereinafter called “Lessee”),
WITNESSETH:

1. North American agrees to furnish and lease to Lessec, and Lessee agrees to accept and use
upon the terms and conditions herein set forth, the cars covered by the riders attached hereto and
such additional riders as may be added hereto from time to time by agreement of the parties, and
any and all other cars delivered to and accepted by Lessee. Each such rider shall set forth the num-
ber of cars, the rental rate, term of use, car numbers, and other pertinent information that may be
desired by both parties. All cars leased pursuant to such riders, or otherwise delivered to and ac-
cepted by Lessee, arc subject to the terms of this ‘Agreement,

2. North American agrees to deliver the cars to Lessec at a point or points designated by
Lessee. North American's obligation as to such delivery shall be subject to all delays resuiting from
causes beyond its control. Lessee agrees to use the cars exclusively in its own service, except as here-
inafter provided, and none of the cars shall be shipped beyond the boundaries of the United States
or Canada except with the prior written consent of North American. Lessee agrees that if any of the
cars are used outside of Continental United States, Lessee shall reimburse North American for any
customs duties, taxes, investment tax credit reductions or other expenses resulting from such use.

3. Lessee agrees to pay the rental charges with respect to each of the cars from the date of
delivery thereof and until such car is returned to and accepted by North American. Such rental charges
shall be paid to North American at its principal office, 222 South Riverside Plaza, Chicago, Dlinois

60606, in advance on the first day of each month, prorating, however, any period which is less than
a full month. )

4. Each of the cars shall be subject to Lessee’s inspection upon delivery to Lessee. Failure to
report any defect in the car within a reasonable time after delivery of the car or the loading of each
such car by Lessee or at its direction shall constitute acceptance thereof by Lessee, and shall be

conclusive evidence of the fit and suitable condition thereof for the purpose of transporting the com-
modities then and thereafter loaded therein or thercon.

5. North American agrees to keep records pertaining to the movement of the cars, and Lessee
agrees to promptly furnish North American with complete reports of the car movemeats, including
dates received, loaded and shipped, commodity, destination, and full junction routing, and all infor-
mation which Lessee may receive from railroad companies or other sources which may be of use to
North American. North American shall collect the mileage earned by the cars, and, subject to all
rules of the tariffs of the railroads, North American shall credit to Lessee’s rental account such mile-
age as and when received from the railroads, but in no event shall the aggregate amount of mileage
credited exceed the aggregate monthly rentals for the term of this Agreement. Mileage carnings for all
cars covered by this Agreement shall be carried in a consolidated account.

6. Lesseo agrees to reimburse North American for any payment North American may be re-
quired to make to any railroad, due to mileage equalization where applicable, resulting from excess
empty mileago incurred by the cars on such railroad. For the purpose of this paragraph the railroad
mileage and junction reports shall be prima facie evidence of the facts reported therein. In addition,
if North American is required to make any payments 1o a railroad resulting from the empty move-~

ment of any of the cars while they are in Lessee’s service, Lessee agrees to reimburse North Amer-
ican for such payments,

7. Lessce shall promptly notify North American- upon receipt-by Lessee of knowledge of any
damage to any of the cars. North American agrees to pay for the maintenance and repair of the
cars, except as hereinafter provided. Lessee shall not repair, or authorize the repair of, any of the cars
without North American’s prior written consent, except that running repairs (as specified in the Asso-
ciation of American Railroads Rules for Interchange) may be performed without prior written con-
sent. The amount North American will pay for such running repairs shall not be in excess of the
basis, in effect at the time the repair is made, provided by the Association of American Railroads.
If any car becomes unfit for service and shall be held in a car shop for repairs and shall remain
therein for a period in excess of five days, the monthly rental with respect to such car shall abate
from and after such period of five days until such car is released from the shop or until another car
shall have been placed in the service of Lessee by North American in substitution for such car. It is

understood that no rental credits will be issued for cars in a shop for repairs which are Lessee’s
responsibility.
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8. In the event any car is totally damaged or destroyed, the rental with respect to such
car shall terminate upon receipt by North American of notification thereof, and in the event any
car is reported to be bad ordered and North American elects to permanently remove such car
from Lessee’s service rather than have such car taken to a car shop for repairs, the rental with respect
0 such car shall terminate upon receipt by North American of notification that such car was bad
ordered. North American shall have the right, but shall not be obligated, to substitute for any such

car another car of the same type and capacity and the rental in respect to such substituted car shall
commence upon delivery of such substituted car to Lessee,

9. In the event that any of the cars, or the fittings, appliances or appurtenances thereto, shall
be damaged, ordinary wear and tear excepted, or destroyed either as a result of the acts of any of
Lessec’s employees, agents or customers or from any commodity or other material loaded therein or

Lessce agrees to assume financial responsibility for such damage or destruction.

10. North American shall not be liable for any loss of or damage to commodities, or any part
thereof, loaded or shipped in or on the cars, and Lessee agrees to assume financial responsibility for,
to indemnify North American against, and to save it harmless from any such loss or damage.

11. Lessee, at its own expense, shall either replace or reimburse North American for the cost
of replacing any appliance or removable part, if destroyed, damaged, lost, removed or stolen, unless
the railroads transporting the cars have assumed full responsibility for such loss or damage, or unless
such loss of damage results from the negligence or omission of North American, its agents or
cmployccs. ‘

12. The application, maintenance and removal of interior protective lining in any of the cars
is to be performed by and at the expense of Lessee unless otherwise specifically provided for in the

liability, claim, damage or expense (including, unless Lessee assumes the defense, the reasonable cost
of investigating and defending against any claim for damages) arising out of or in connection with
the use of the cars during the term of this Agreement, excepting, however, any loss, liability, claim,
damage or expense which accrues with respect to any of the cars (i) while such car is in a repair shop
undergoing repairs; (i) which is attributable to the negligence Qr omission of North American, its

agents or employees; or (iii) for which a railroad or railroads have assumed full responsibility, in-
cluding investigating and defending against any claim for damages,
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: 8 14. No lettering or marking of any
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kind shall be placed upon any of the cars by Lessee except
with the prior written consent of North American. -

15. Leasee agrees not to load any of the cars in excess of the load limit steciled thereon.,

nection with any of the cars as well as loss of or damage to any car while on any private siding or

track or on any private or industrial railroad or in the custody of any carrier not subject to the

L3
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é._: 16. Lessee shall be liable for any demurrage, track storage or detention charge imposed in con-
g

o Association of American Railroads Rules for Interchange.

2

17. Lessee shall make no transfer or assignment of its interest under this Agreement in and to
the cars without North American’s prior written consent, except that Lessee may sublease any of the

cars to its customers for single trips consistent with its normal merchandising methods; provided,
however, that notwithstanding any such sublease, Lessee shall continue t6 remain liable to North Amer-
ican under all conditions and terms of this Agreement. No right, title or interest in any of the cars
shall vest in: Lessee by reason of this Agreement or by reason of the dglivery to or use by Lessee of
the cars, except the right to use the cars in accordance with the terms of this Agreement.

18. If Lessee shall fail to perform any of its obligations hereunder, North American at its
clection may either (a) terminate this Agreement immediately and repossess the cars, or (b) withdraw
the cars from the service of Lessee and deliver the same, or any thereof, to others upon such terms
as North American may see fit. If North American shall elect to proceed in accordance with clause
(b) abeve and if North American during the balance of the term of this Agreement shall fail to col-

~ lect for the use of the cars a sum at least equal to all unpaid rentals hereunder to the stated date of
termination hereof plus an amount equal to all expenses of withdrawing the cars from the service of
Lessce and collecting the earnings thereof, Lessee agrees to pay from time to time upon demand by
Noirth American the amount of any such deficiency. It is expressly understood that North American
at its option may terminate this Agreement in the event that a petition in bankruptcy or a petition for
a trustee or receiver be filed by or against Lessee or in the event that Lessce shall make an assignment
for creditors.

19. Upon the termination of each rider, Lessee agrees, subject to the provisions of
paragraph 8 above, to return the cars to North American at the final unloading point or
at such other place or places as are mutually agreed to, in the same or as good condition as
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received, ordinary wear and tear excepted, free from all charges and liens which may result from
any act or default of Lessee, and free from all accumulations or deposits from commodities trans-
g:nd in or on the cars while in the service of Lessee. If any car is not returned to North American

from such accumulations or deposits, Lessee shall reimburse North American for any expense
incurred in cleaning such car.

20. North American agrees to assume responsibility for and to pay all property taxes levied
upon the cars and to file all property tax reports relating thereto. Lessee agrees to assume responsibil-

. ity for and to pay any applicable state sales, use or similar taxes resulting from the lease or use of the
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IN WITNESS WHEREQF, the parties hereto have duly executed this }\grcement in two counterparts (cach

cars.

21. It is understood that some of the cars furnished Lessee under this Agreement and North
American’s rights under this Agreement may, at the time of delivery to Lessee or at some future time
during the term of this Agreement, be subject to the terms of a mortgage, deed of trust, equipraent trust,
pledge or assignment or similar security arrangement. Lessee agrees that the cars may be stenciled or
marked to sct forth the ownership of any such cars in the name of a mortgagee, trustee, pledgee,
assignee or security holder and that this Agreement, and Lessee’s rights hereunder, are and shall at
all times be subject and subordinated to any and all rights of any mortgagee, trustee, pledgee or securi-
ty holder. As to the cars subject hereto, this Agreement and the rentals hereunder may have been as-
signed and may in the future be assigned to the holder, if any, of the superior lien from time to time on
each car as determined with reference to the filings under Section 20c of the Interstate Commerce Act;
however, until notified to the contrary by any person reasonably proving to Lessee’s satisfaction that
he is the assignee of this Agreement or the rentals hereunder, Lessee is to pay all rentals to the order
of North American. Lessee hereby consents to and accepts such assignment. Lessee agrees that no claim
or defense which Lessec may have against North American shall be asserted or enforced against any
assignee of this Agreement.

22. This Agreement shall be binding upon the parties hereto, their respective successors, assigns
and legal representatives, and shall remain in full force and effect from the date hereof until the
completion of the leasing arrangement shown on attached riders of the last car or cars hereunder, and
all such cars are returned to North American.

SEE ATTACHMENT "A"

of which shall be deemed an original) the day and year first above written.

o () ) '/.: .

N Ry , :
Il ‘ "o l .
Sty b NORTH AMERICAN CAR CORPORATION
N . ) ” ".
.|‘ A‘ M .
7). . - g )
 earvaled G et fa
7 Assistant Secretary Executive Vice President
A'I'I'BSI‘:‘: 3 THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY
:"\'\"' ) }"\',\‘
;! Z /‘% P S By
" . ™ - CAsmisTaNT Socretary ﬁé‘w
R ' v/
10083 .
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ATTACHMENT "A"
Forming Part of
NORTH AMERICAN CAR CORPORATION
CAR LEASING AGREEMENT 0561

23. Notwithstanding the provision of paragraph 19, it is understood and .
agreed that Lessee shall, at the termination of each rider, release the cars at

.. @ point or points designated by North American. '
24, In the event the U.S. Department of Transportatiom, or any other .

” governmental agency or non-govermmental organization haviag jurisdiction over

| the operation, safety or use of railroad equipment, requires that North American' :
; add, modify or in any manner adjust the cars subject to this Agreement in order :
éito §ualify them for operation in railroad interchange, Lessee agrees to pay an

" additional monthly charge of $1.75 per car for each $100 expended by Rorth

.American on such car, a_ffec_t:l.ve as of the date 'the car is released from the shop

" after application of such additions, modifications or adjustments (hereinafter

. the "Modifications"). No rental credita will be issued on cars entering the

_shop for any Modification for the first thirty days. In the event North Ameri-
can in its sole discrétion determines prior to making.any Modification that the i

 cost thereof is not economical to expend in view of the estimated remaining -
vuseful 1life of such car, and North American elects to permanently remove such
car from Lessee's service rather than have such car taken to a car shop for such
"Modification. the rental with respect to such car shall terminate upon the date

specified in writing by North American, provided that such date must be prior toi
the data the Modification 18 so required to be made. |

25. Lessee agress not to permit railroad reporting marks to be ap~
plied or remain on any of the cars unless expressly permitted by the terms
~of any rider or by other written consent of North American, and if such marks

.are placed on any cars:

(A) Paragraph 20 of the aforesaid Agreement shall not apply, and Les~

see agrees to agsume responsibility for and to pay all taxes, assegsments
and other governmental charges levied or assessed upon or in respect of
such cars or upon their use or Lessee's earnings arising therefrom with
respect to all periods during which such reporting marks remain on the
cars (exclusive, however, of any tax in the nature of an income tax on the
net incone from rentals on the cars) including without limitation all
licenses and registration fees, assessments and any sales, use or similar
taxes payable on account of the leasing of the cars; but Lessee shall not
be required to pay the same s0 long as Lessee shall in good faith and by
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appropriate legal or administrative proceedings conteat the validity or
amount thereof and North American's rights and interests shall not be
endangered. Lessee also agrees to duly file any and all reports or re-
turns required to be filed with respect to any such taxes, assessments

or charges. In addition, Lessee shall pay any penalties or interest
thereon impogsed by any state, provincial, federal or local govermment
with respact to any such taxes, assessments, chargea, reports or returns,
and Lessaee shall reimburse llorth American for any damages or expenses
resulting from failure to pay or discharge any items to be pald under this
paragraph.

(B) Paragraph 5 of the aforesaild Agreement will not be applicable with
respect to sald cars with respect to all periods during which such re-
porting marks remain on the cars. Lessee shall keep all records pertaining
to the movement of the cars and will furnish monthly to North American -
complata reports of all mileage for each car, both on its lines and on the
lines of other railroad, during such periods.

(C) Lessee shall be responsible, at its expensa, for applylng any

allowed railroad reporting marks to any of the cars after delivery

thereof to Lessee and for changing all raillroad reporting marks and ACI
labels on each car back to reporting marks and ACI labels designated by
North American prior to the last loaded move of the cars in the rallroad's
service, and Lessee shall give North American at least sixty. (60) days'
prior written notice of the date of such last loaded move.

(D) Lessee shall be responsible for all charges and costs incurred in

shipping the cars into a shop for repairs or required modifications and
back to Lessee.

{E) Lessece shall be entitled to receive all demurrage payments nmade
with respect to such cars, with respect to all periods during which
such reporting marks remain on the cars, to the full extent permitted
by applicable laws, rules and regulations.
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RIDER NO. 7
Forming Part of / ST e "5\
NORTH AMERICAN CAR CORPORATION  ~ “ ™+
CAR LEASING AGREEMENT (561" ' o :ﬂ
L"- " - B \ -z

P W

The cars described herein shall be subjectfﬁo the tefms’gbd condi-

.tions of said Agreement during the term of use and for\EBf rental.fet forth
' below . : —— "/

i Monthly Rental

{ Number of Cars ./ Type of Car Per Car
. Three~hundred 4,427/4,750 cubic foot capacity covered $320.00
i (300) hopper cars, equipped with 100-ton

trucks, for shipment of Grain (See
attached sheet)

Said cars will be delivered to Lessee at Clovis, New Mexico,

For each mile in excess of 30,000 x days in service that each car
‘ 365
: covered by this Rider travels in a calendar year, there will be an additional
charge of $0.02. :

For purposes of this Rider No. 7 only, Section 12 of the aforesaid
Car Leasing Agreement 1s hereby amended to read as follows:

i "The application, maintenance and removal of interior protective lining
b in any of the cars is to be performed by and at the expense of Lessee,

H provided, however, that Lessee shall have no liability to North American
N for the condition of any such lining in any of the cars at the end of

i the rider therefore."

; For purposes of this Rider No. 7 only, paragraph 7 of the aforesaid
. Car Leasing Agreement is hereby amended to add the following sentence at the
{ end of such paragraph:

P "All repairs made by North American hereunder shall be made at North
2 American's Chicago Ridge, Illinois repair facilities unless Lessee
3 shall give its consent to another location."

h \The term of use of the cars hereinabove described shall commence on
" the date of delivery thereof to Lessee, and shall continue for a period ending
five (5) years from the first day of the month following the average date of

deltvery of such cars to Lessee. *

H Dated this 22nd day of August, 1978.

THE ATCHISON, TOPEKA, AND SANTA FE
RAILROAD COMPANY

AITES;;? /:lt/4éLL<ZK:{£QZ\~

Alaiﬂtant Secretary




